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INTRODUCTTON,

This paper was meant as & search for what the phe-
nomenological method could mesn for the study of law
and its description., This {dea ~ was first developed
into an endeavour te =pply the phenomenological method
- v 25 sel out by Edmund HUSSERL - in the area of,
law, zs others have tried tc do before me, just like”
it can be done in other areas,

Wondering abou%hﬁhenomenological method however show
wed some processes hidden in it which throw a new light
on its bearing upon law, The phenomenological method ite
self can be read as a judicial process with legal begine
nings and a judicative doing, A deeper belonging togte
ther of law and phenomenolégy can be unveiled, whereby the
phenomenologidal method is no louger applied to law as
something gljem. to it, but seen as resounding with i+,

The unfolding of this thought belongs to a2 mors ela-
borated work for which only some points are given heme,
In them is tried to show some possibilities for a stue
dy of law, which lie still undisclosed in %he phenomne~
nology of ¥, HUSSERL, and do not always ‘correspond’
maybe with the likely unders tanding of HUSSERL himself,
Our phenomenology of lew is then maybe only a 'Wiedere
holung'! of his phenomenology, This reiteration, where-
in we take up this way , is unfolded in seversl circles
whieh teke up the same process over again in = new glane
ce,and set out respectively the phenomenclogical method
(Ch, I); the phenomenological-transcendental epochd {Ch,
II) end the phenomenological constitution of things;
the lawe-thing (Ch, III),



(2)

Chopter T, Indicetions for some processes implied in

the phenomenological method,

Iranscendental phenomenclogy as a procgss eof purification.

i i e een g

HUSSERL®'s aim is to seek the way to pure phenomenocs
logy as the most grounded :nd leading area of philosow
phy, This asks for = new wey of looking at things (phe-
nomens ), another standpoint: the development of phericw
menological reductiens until we have finally before us
the free outlook upen transcendentally purified phenom
mens {(Ideas, introductien),

A pure phenomenolegy asks for z purificsition or cleaw

> through three reductions: (a) the philoseophical

ning
epochd zs a withdraval of all dinterpretstions =nd ProO=
Jections so that things can show themselves; (b) the

eidetic redmction making phenomenology a science of ese-
sential being: (c} the transcendentel epoch? which ptue
rifies the phenomens from that which lends them fohiec-
tive reality®,

¥hat can this attempt fto clean the phenomena give us 7
Purificetion is maling things pure, This dis 2 ritual zte
tempt tc give things their true shape back, their prow=
per shape ( c¢fr, Fr, Ppropre ¢ pure, c¢lean; 4, La., pro=-
prius, own}, %o give bzck an already lost identity {(VER

HOREVEN, P, 85 & 89),

Irgpgcgndental phenomenology as z Jjudicisl progess,

In HUSSERL's Tdeas and Csrtesian Heditations, this
process of pfurification is meinly described as a judie
cial process,

He starts setting the sources of law {Rechisquellen)
and the distinction between a legitimate idea or £ Oun-

ded judgment and prejudice (Ideas 19 and Meditztions 3).

He scknowledges the right of the self-governing rezsan
a8 the only sourece of law in =motters of truth, and ascrie

bes the right-conferring functien for legitimate rathonal



statements to immediate seeing as their final source

of justificeotion {Ideas 19). We affirms the ordginal

right of all deata (Idess 26), given in primordial da-

to intuition as the only source of law {Ideas 24),

He looks upon every judgment as justified when it does
nothing more than to give expression to such data by
unfolding their meaning =nd adjusting it rightly {Ideazs 24},
Ee describes the judicetive doing 2s an agreement of

the Jjudsment with the judged state of affzirs or as

grounded in evidence (leditations 4), He cuestions the

validity of truths, asks legitimetion of meanings and

the application of the principle of evidence (Meditations

5). He searches into the range and validity ef +the claims

of the world (ueditetions 7). He states the epoche as:a

certain refraining from judgment sbout any other reazlity
(i.e, non-legal reality, =s there is no evidence), as a
passing off from judgment into = bracketed judgment {Ie
deas 31). ITn reisztion thereto is the theoretical natural
stendpoint a statement which claims validity but cannot
be zccepted as such {(Idess 32},
He further distinguishes absolute 2nd relative rights
(Idess 78), 2nd gives = description of the proposition
as judgment (Ideas 94), He studies the warranty (Bereche
tigung) apart from self-evidence (Ideas 140) snd agein
the problem of the sources of law (Rechtsquellen) {Tdeas
141}, He describes a legal conflict and precess (Ideas
149) =nd speaks about the essential conformity of PTO=
posttions to law and order (Ideas 153),

These examples show thet there is in any case 2 legal
terminology involved, Yts meaning becomes cleaver in

Ci, II and IIY,



(3) Irzugcendental phenomenology as a cvitiaue of a merely
thegoretical standpoint,
2 Bepecizlly in the Crisis, but zlready in the Certesisa
Meditations (15), phenomenology is set as a third stage
in thioking, trying te find baeck on a higher level an
originzry process by suspending the natural sitandpoint
as it is set ferth in the theoreticsl seientific outloock,

n) the original natural life,

The original natural life is the unity of original
subjective processes forming the life=vorld, This lifee
world is always present as an all=embracing hordézon,
Living wakefully in it, we are always conscious af ik,
whether we care for it or not ( Crisis P, 358), It is
a horizon of things and a horizon of our felilow men, I
can deal with them, enter into single modes of communie
catien with them, end then know, in = habitual way, of
belng so related (ibid.). But the world as such is not
thematic : them=tic ls only whatever one is directed tom
werds, {Crisis,p, 281)., This directedness is on immedize
te and practical knowledge, = routine dealing with famiwe
liar situstions and movements (cfr, M, KATAWSON, Husserl,
2 137}. ITts criticism is miways practical, relative to
the end in view (D. CARR, Crisis p. XIXIX).

In this life-world we find the firs+t creative acti-
vities of men, We find the first, still practical, cone-
stitution of ideal objects, of culiure, This creation

is described by HUSSERL a2s the succesful reslizatiorn of

a project , which is for the scting subject selfw-evidence
{grasping an entity with thne consciousness of its origi-
nal Selbst~da), In this self-~evidence, what has been rea=-
lized is.there, originelly , as ditself. It is present

for the first time as actusl success {Crisis D, 356)9




These creative zctivities take place in 2 life-world
of civiligzation to which there belongs already a coi-
5O iénguage. Men and language are inseparably inter=
twindd in it {Crisis P. 358-=359),

When the original vivid self-evidence pagses away
into the passivity of the stream of consciocusness, this
past can be reawakened (recollected)3 and the product
of omne subject can be actively understood by others in
the community of lenguage, the comuunity of communicaow-
tion (ibid). This communication always requires an ime
mediste or mediate personal address,

This whole life-world as a horimzon is pre-given in
relation to theory, envelops or underlies 2ll theoretie-

cal interpretations of it (D.CBRR, Crisis p. XL)

b) the theoretical attitude.

The theoretieal attitude takes place within the ho-
rizon of a pre~given life-world and doew not deny its
familiarity., But in starting the interpretation of the
world, it isolates the knowledge from its practical in-
volvement, separates it from its roots of seli-evidencs
as actual success. Science especially practices its own
methodological suspensions in which the realm of 1mme =
diately experienced reality and everydayness is bracke-
ted, It wents to remove itself as far as poasible from
the contingencies of.everyday life (M. NATANSON, Husserl
p. 142). Science separates out specific aspects of the
life~world and renders them thematic, independent from
their being interitwindd with othersthings, other mensand
common language. The theoretical attitude is thus naltve
in two ways : it is nafve because it doesn't thema tipe
Yet the ground which it presupposes, the world =2s a vho~
le; it is nafve also beccuse it separates knowledge from
the life~world, cuts out familisy parts of the world,so

that the life-world is not anvmére the horizon within

which familiarity and strangeness can present themselves

(M. NATANSON, Husserl p. 142).



This naifve theoretical attitude towards the world
can be stated in a general thesis, which does not ne=-
cessarily exist as an’@plicit judgment, Some of its
cheracteristics can be said of natural life too, but
only in the first s2Nse of mnaivity. This general thee
sis considers the world as (2) familiax,(b)our world,
(¢) ddentical and orderdd, =nd {d) objective and inde-
ﬁendent. '

{a) The world is considered as familisr : things are
simply there, definite, more or less familiar, agreeing
with what iz actually perceived without being themsel=
ves perceived (Ideas 27). It is also reliable, as a
ground upoun which we can rely without further proof.

{b) This world is 'our' world, not only ss a world
to which T and all other men belong (JIdeas 29), but

since 1t 1s =N
also - Aseful, menipulative,seimbbie, available, at
one's disposal., In the scientific interpretation is
concealed the hypothesis of usefullness or power as
criterion of truth (M, NATANSON, Husserl p,.143).

{c)This world is ordered, in & fixed order of being,

inl present, and orderd in 2 succession of time
(Ideas 27).This ovrder cen be understood in terms of obe
Jectively valid principles and rules,

{d) The world has its independence zs existing out
there {Ideas 30), standing over sgainst a subject,
which is considered ms individual consciousness, as an
objective reality, absolute in itself, independent from

any conschousness (uwniversal or individual)

c} the attempt of phenomenology

The phenomeneclogical method ®ries to vecover the brigiu
nal meaning as it was evident im natural l1ife snd gliwe

1t finally a philoseophical status (MERLEAU=PONTY, Phén,

de is perception, Avant-propcs, peI). A Ffirst step is

the philosophical epoch® which suspends the theoretical

attitude as an interpreting deing. A1l factual internre=-

tations which are or have been given in this way K are put
A

aside,
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This is a suspension of history as an external catie

sality which effects the succession of historical cone
figurations (Crisis, P.370), but not a suspension of

internal history, On the contrary, its nroceedings in-

clude a historical search which is internal in the sen-—
se that it understands something sz being necess=arily
made through human activity and thus having an a priori
history.

Toge ther with this phileosophical epochdé goes the +
trenscendental epoché of the natural theoretical ade
titude, In this epoché, the different processes of

phenomenological method are teken up and worked out,

Chapter ITT, The transcendental epoch? and the pheno=

menological constitutlion of things,

According to 1ts character of judicial and purifie
cation process, phenomenclogy wants to examine the ge=

neral thesis of the theoretical standpoint,

o amen  msas e MR

In this thesis, the world claims 'objective'! being,
We look for the validity snd range of that clsim (Me-
ditations 7), by inspecting it in its own right (M,
NATANSOW, Husserl p. 58). In this examinstion, the
non=existence of the world appears as imaginable; the
evidence the world presents,{in supvort of its claim,
is net apodictic, Opposite to it stands, as anti-thesis,
as opponent, the supposition of its non-being. This ahe
ti=thesis brings up this possibility of non~-beingy Tts
disclosure makes a breach in the closed circle of evie
dences (VERHOEVEN, p. 16=17), This bringing-up by the
anti~thesls brings the thesis before an instsnce of

doubt, This is a modification of +the snti-thesis which



gives a new standpoint, =nd conditions a certain suse
pension ( Aufhebung, epochd) of the thesis {Ideas 31).
In this suspension the thesis is 'put out of play!
(ﬁeéitaﬁiéhé 8). The suspension of the claim for res=
1ity adjourns the Jjudgment about it and sets the world in
wmotion, to examine‘%he evidence .

This movement is nothing eise than wonder about the
worid, which is the beginning of 211 philesophy zccor=
ding to the Greeks (PLATO, ZTheaitetos 155 d)., In this

wondering, the being of the world becomes inexhaustible

{ VERHOEVEN p,z?); a manifold of possibilities is dis~
closed =nd each thing resolves in a concrete infinity

{id.p. 29}, The identity of the world appears to be

~only a moment, a standstill between two motions (id.,

p.73) and gets lost in this movement of stendpoint which
is wonder, This is a dispossession of the :lready anti-

cipated and already identified (i, NATANSON sFhen, as a

rigorous secience T)}: things lose their familiarity and

independetice, They are placted 'in abevance! andtin de-
pendence', The modification of standpoint, the moving
of £ of the transcendental epoch®, makes it possible Ffor
a certain striugeness to show itself wald

TR MoE1ion
Tiiis epoch® zs a negative move sei T by the aniti-
thesis, is an essential step in o method which Seeks y,

SVEN p. 85 end infraf6)),

he a purification { cfr, VEEH

Ihe gpoche, zs_ phenomesnologigal reduction, putting the

worid in dependence.

By the suspension of the general thesis of the theore-
tical standpoint, the world loses its plece out there
and dis put in ite place in the list of =Fffzirs, to come
within the lists, Ve cen alsc say that the world is in
dependence, both 'sub judice! and losing its independen=-
ce, Not only the world thus becomes dependent, and emch

thing in it, but the humsn community also loses its inde-
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pendence (Bigensifindigkeit) { ofr, R, BBHM, Festschrift
Pe 5 £F): men srve interdependent,

The dependence of things =nd men appezis Trom their
vosslibility of being different or nonwexistent: all men
are moxrtal, and most things of our world subjeect to wese
tage: they become useless or get lost, Therefore, the
putting in dependence of thingss stresses their identie

Y

ty sz a2 _given identity, Theilr sivenness is a being dow

nated as a gift, Their denendence is = dependence on a
giving, They are dependent on gocd graces, or on given-
ROSB, s.. fheir identity dis a gi%en unity of meaning,
Tgeborgent (salvaged.and-uoncealed) in a 'hergenda?
(cove?ing and recovering) manifold, This manifold cone
:ists of orgenisations of pure conscidusness which dise
pense meaning,

The world is thus seen as correlate to consciocusness

2s pure dntentional being dependent in its heins on Dile=

re consciousness (Ideas Lo}, The relation between both

is not rigorously bilateralg but conscibusness is =
condition for the possib ty of the world, i,e, trange

11
ndental (cfr, MERLEAU~DONTY, ibid, n, TIT=TV)

2l epoché

s

The epoche as purificstion i = trapscendent
with =» domain of intertionsliity.
The epoche opens the way for pure consciousness, a

transcendental being, prior in itsel? (Meditations 8}.

The being immanent within this domsin is absolute, i,e,
not dependent on a 'thlﬂh in itself' out there{Zdeas Loy,
This domain is staked ouu by the epochd, Fhd.within it
conscilousness finds i unidty (as a universzl)} and cor=
relates with the worldé, Their belonging together {hem
ditetions 41) is expressed as intentioneliiys: it is =
resonance {efr. G, 'zusammenhdren' for belonging together)
between®so~called object and the subjective process {cfr,

M. NATANSON, Phen, as a rigorous science, IT). This bew

leonging together is described in Veditations 7. and Tdeas




{(7) Begovery of the o

97 & 98 as =a synthesis of the noetic and noematic core
relates, On the noetic side, 2 structure of pultiplie
cities, of manifeld manifestations in which a meaning
is appearing and concealed, intended and constituted,
forms the correlate of non-identity, On the noBmatic
side, the meaning which is intended znd concealed and
manifesting itselfl in the changing perspectives of the
noesis, forms a unity, an identical, but dependent gl=
ven 'Bestsnd' (Ideas 98),

This belonging together =nd resonsnce shows the il
tentionality as a medintion for unmediated things (cfr,

R, BBHM, Festschrift, p. 12}, Thus phenomenology tries

to recover the immediate and originary evidence of

things through pure conscioushess.

iginarx ﬁiﬁEﬁﬂESﬁ gfwtgemmgxiq&

in pure consciocusness, things are given in their
unmedizted and originary manifestation (M. NATANSON,

Phen, &8s 2 vigorous science, I} and in their stranges

ness, There, they sppear between their being-identical
and being-different (non-identical) (VERHCDVEN, p. 30)

in & givenness which makes theilr identity possible,

-3

his given identity is a being donated, and its pre=
sence a2 present or gift (cfr supra B.¢).

Their being given becomes only clear by putiting them
in dependence, which manifests itself as = dependence
on an act of donation, This is = dependence on PUTE CO=
schousness as a universal and absolute being, Its giverniw
ness is a2lways a limited givenness, a present wvhich is
given between 2 past =and a future, Tt can be used and

enjoyed, but only in a limited way, Therefore, it is by

its possibility of wastage that it can be rendered strane

ge and thus show wus its original being as a limited gift,

1,



(8)

/7,

handed over, given out=of=hsonds {cfr., M, HEIDEGGER cone
L ’
cerning Tk Ta  TO ACE¥ VY, Holzwege, Der spruch Anaximame

ders, p.335 ff.).
Contrery to the thesls of the theoretical attitude,

being manifests itself not as availability, but as a

being given which requires a thanksgivineg, 2 giving

back of things ti the whole out of whose hands they
were honded over, Phenomenology endeavours to Tulfill
this duty of gratitude as an infinite itask,

By putting things agein in resomnsnce with and in
their belonging to = sphere of sbseolute being, it bew=
comes clear that their femiliarity and givenness are a
limited sphere within a horizon contrasting by its strane
geness. They appear as apresented disclosure dependent on
a concealed (i,e. mot wholly given) life~world within
which familiarity and siresngeness can appear, In +this

11femworld, they beiong in the first place, in it they
are recovered, and on its background thev can be themse

tized,

Through the mediation of intentionality, things appear
again in their immediacy in an inadequate perception, An
sdaguate perception would reguire the thing to cease bew
ing and resounding with the thing (&, 'aufhBren') (R, BBHE,
IFestschrift p,11). As thing, it stays behind, it is defi=

cient in adequacv, The medistion of intentionality wHich
shows their identity as a given identity, is an identifie
cation which constitutes their unity in a rlurelity im
the first place; the unity is alwayvs given in a certain
perspective, appearing within a general, indeterminately

extending horizon ( efr, Meditations © ),

Tue sedimentation of meanings

A — ey L] e el L) oy il S st mc“,a

We have indicated so far how the phenomenclogical mow
thod, first charascteriped as a purifying, grounding and
Judicial process ecriticizing the general thesis of the
natural theoretical stendpoint, tries to establish Khowe

ledge with =zpodictic certainty and opens up a domain of

transcendentzl being, This domain is especially opened up



by a transcendental epoch® which reveals the criginal
givenness of things, But phenomenology also wants to

be a rigorous science in givirng this originai givernm-
ness finelly a philosophiczl sitatus, OCur arguments thus
seem to turn around in circles; we have to start again
the unfolding of phenomenclogy with the aid of the indi-
cations of z Tormer circle,

The examination of the siructure of the transcendenw
tzl being showed.a synthesis befween a unity of meaning
and its manifold manifestations,The unity thus appears
within a hovizon which has sn infinite number of gele ¥l
ble perspectives,This horizon is described by Husseri
as found for the first time in the continuous consciolusm

ness of internal time (Meditations 18), This founds an

all=-ewbracing cogitastum of transcendental being as a uni-
versal a priovi, founded at different levels on the manie
fold particular cogitats (ibid,) and contzining an infie
L o S
nity of a priori forms {(ibid, 34},
et

This universal a priori with time ns its universal
form, provides a formal regularity pertsining to a unie
versal genesis, with wniverszl laws of genesis, Onlyiin
conformity with these is the constitutien of objects

in the tremscendental domain possibie (ileditz tions 36},

The constitution of meaning (an obiect) hzs ites = priori
history., Mezaning is sedimented at different levels, and
the rezdy-made theoretical science at our disposnl, ace
counts onlw for its uvper level.

It thus becomes the task of phenomenology, not oniy
to open up the domain of transcendentel belng, but to
clarify its structure and unfeld its meaning (Ideas 69,

Meditations 19 & 29).7This requires =z tracing hack of the

1.



constitution of all detrils of meaning to ordginal
self=evidence (deconstitution) snd to reconstitute
the proecess of unfolding these evidences without lo-
sing them =z2gain,

The deconstitution can go back fto original evidenw
ce as the succesful realiz:tion of a project {efr, su-
pra (#)) and its communication within the horizon of
comion langunge, The constitution of ideal objects
however, reguires =a transformation of the original mo-

de of being of the meaining-structure: a written lims

Zuistic exnression (Crisis, Pe 361), The writing down

makes it possible to think in terms of things thsat hae .

ve been taken up mercly passively, without any selfs=
evidence of the original activity {(ibid.), The sedi-
mentation of meaning is built upon this possibility,
No part of it can be immedictely rezctivated itselr
(Crisis, P+363). Therefore the writing down of propow
sitions can never happen adequately, Again, an adeguaw
te proposition would require the thing to cease +to be
and resound with the thing (cfr, supra (8)).

The recovery of the original self-evidence is not
in the first place tﬁe.seﬁting of proﬁositions which
are adequate and wonld emch on its own be valild, bhut
of {the whole in its collective mesning, though it stays
one-sided and vardously undetermined {cfr, Tdeas 138},
This whole Hecessarily conceals in itself components of
empﬁynesé and indeterminacy (ibi&.}. What is given thus
appears within an indeterminate horizon, which however
has » determinsble structure. The horizon of predeline-
zted possibilities has o be unfolded by separating out
into a series of presenstiions, unitil the object passes

into perfect presentation (Tdeas 69},

15
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This unfolding remains inadequate, because it can
never start from a onefold proposition expressing an
originsl self-evidence on its own, Kach thing 4is 2 manie
Told, constituted &m = certain perspective within an
infinite horizon. Its evidence can at best be proaoun-
ced In an immediate versonal communicatlion, -

e deconstitution and reconstitution of meaning
thus are an diufinite task for phenomenclogy, The adew
guacy appesrs now as a finel term of an infinite cone
tinuum of a priori determined structuves (Ideas 143),
The unfolding of things, though with no self~evident
axioms and no finite end, follows an internal history
as being made by men., The examination of their constie
tution by man thus shows their process of occcurriig,
shows rules for their occurrence in time, 'naturasl
laws' in the sense of laws of genesis (L. nssci),

{efr, Ideas 139 en Meditations 26), This way of bew

coming is the essential struciure of things, stated in

terms of laws,
Ihernomenological description of z thing and its ruleg.

Pusserl gives us a more detailed description of the
process of {dee and re=)}constitution of a thing in
fdeas 119=151, which is particulsrly intevesting as
the description corresponds to that of a Judicial coniw
flict and process,

{(2) The process starts with a verbal and perhaps whol-
1y ouscure presentation of the thing, =s it is pPreseai-
ted to the ftranscendentsl ego,

(b) A second part of the process gives us the prescrie
bed rules : after the verbal presentation comes the TFrece
production of intuitionzl repreéénﬁaﬁions of the sam
thing in generzl, to make clear %Zhe vegue meaning of the

woerd, The essernce 'thing'! is in this way given to us,

o

but not adevustely. ¥We can brimg the genersl thing=nenm-
ning to the point of adeguste presents tion, but the
conerete thing-meanings do neot contain this essence w

adeguatelyy this reguires an infinits continuvum of thinge

4



intuitions., The concrete thingemesning, this imper-
fect givenness, contains however a rule for the ideszl
possibility of its perfection, for the course of pos=
sible intuitions and perceptions, The genersl idea of
the thing, the idenical element of meszning appes ing
in the manifeold of appearsnces, prescribes yules For
this manifold, It prescribes a definite inner organie
zation of the develovment of +the series of BDRRenTRNCe S,
{c)Iﬁ a third part , we ftry to find out vhere the coup-
se of things went wrong,

In the ideal situation, the determination of & thing
is always a closer determinatien, =n unfolding of this
development. This is the case as long as the thing ane
rears 'einstimmig! (unenimous, in consensus), But it
also con hzppen thet the theses sre not anvmore contie
ruzlly confirmed, The determinetion is no longer 2 cloe
ser deﬁ%mination, but undergoes a cancellstion and a
substitution through other detrminztions of the PEGu
seribed category. The agreement ('Einstimmigkeit') is
disturbed and explodes in en infinite number of POSE Lo
bilities,

Miis explosion of the agreement is due to errors
which occur because of chenges in the mode of apprehen-
sion or itrens- or disvaluings of the previously apPDTe -
heuded as illusion or decention,

Lohich
(d} Fin=1lly, these srrors - caused the explosion of
the agreement =following the development nrescyribed by
the rules of the general ides of the thinge= now need

to be corrected, Onlv through corrections by the transe

cendental ego can the agreement be meintsined or restored,

/5
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Chepiter IIT, The legal process as transcendental doing,

Just as phenomenolegy, can legal activity be dese
cribed as a process of purificeation which wants to
ground apodictic judgments about legal things (sta-
tes of affeirs), by putting in dependence the claims
of the matural and theoretical standpoint, in order to
ground them in = trznscendental being which fries to
recover an originsl givenness of things =nd defermine
the rules for their further development,

But what are legal things % What is their origins]
gilvenness ? How is this transformed in 2 theoretical

attitude ? Whaet is the transcendentzl ego in law and
o=

.

which laws can be found im 1ts structure % These and
other cuestions arise. We will try to deal with some

of their most importent aspects in this chapier,
(10) The legel thing.

The thing, which is the object of legal proceedings,
is the =ffair or state of affrirs (Sachverhalt),
The word thing itself expresses this, in expressions
s 'he knows his things?!, "he knows how to handie things?,
o do great things?!, ete, Put the word itself says 2lm
ready more, The germanic word 'thing! originelly means
a gathering or assembly to handle or hear =n affair
which is brought up for discussion (G. 'im Rede stehend'),
e controversial matter or case,(efr, M, HEIDEGGER, dss

Ding, in: Vortrige und Aufsfime,p, 166~168), This etymom

logy cerresponds to that of the Letin word 'res?!, cor-
responding to the greek 'éi#“' a8 'whet is being talked
about', brought up For Giscussion, and of 'realitas' as
"handling of 2z matter?.It also corresponds to the etymo-
logy of the lstin word fcausa' and the french 'chose!
{thing), as 'en affair which concerns us'!, a conitrovere
s

ial matter, a case,



1} The fina

The thing intended as object in law is the affair
which has its course of things and about which there
is a conflict, The handling of that affair by intenid-
onal activity is the lawsuit (Dutch 'geding', cfr 'nhing'),
The history of the belonging together of affair and love
suit ('ding' and 'geding') cen be trsced in three stae

ges, indicated in the following paragrapBhs.

tural 1ife' of lew,

(N.B, This paragraph corresponds more or leas %o {(3a})),
The original legel process or 'naturasl life! of law
is an activity going on in the world and in unity with
the world., The world is already there, without Leing
thought about thematicelly, 7This activity is a practie

cal activity (cfr. AMSELEK, Perspectives, Tit, IT1, Sect,T,

Tntroduction), mnot yetfollowing the determinstions of s
theory, but the usual practices, the usual course of
things, Its wisdom is a practical wisdom or tart?, The
greek word 'TENVq',vhich means both, is on the first plae
ce 8 prack¥ical knowledge, a productien in the sense of
showing something (cfr. ¥, HEIDEGGER, Der Ursprung des
Bunstwerkes, Holzwege p., #7«48), This ’téKV? ' is & rem=

creative activity, It is a routine which repeats an ori-
ginal creative activity, congisting of the succesful ree
alization of a proJject, That accomplishment is the opi-
ginal evidence for the givenness of things,. The practi-
cal wisdom re=~creating this evidence shows us again this
being given of things, as it was exXperienced in the first
succesful realization, This re-~creation as = practical
knewledge is a re=cognition of this being piven and theree
fore a thanksgiving, This is the original ethical meaning
of the practices dealing with femiliar situations in a
cus tomary way, It is the way we handle all things which
concern us, i.e, all 'real' things. &s a way of handling
things, law is a *m&v7 ' also in the sense of hand-work,
This ’Terg ' is handed over by itradition in an intersube

Jective commuanity,
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In hsndling our things, our activity is not always
succesful, There sonetimes arise conflicts. The legal
nroceedings desiidng with this conflict asrve trying teo
find original evidence as a Ffinding of law (G, Urteils-
findung) in ovder to re-create it and put things &n ore
deyr again, in their nlace, They are a trisl, hold by
wise man, to found again a 'commonplace' {Gr,*Towes'),
vhere the issue, the thing talked about (im Rede 8Stew-
hend} can be 1lifted out of the talk of the town (das
Gerede des Man), out of its controversy, and brought
abont on its place, The thing can be put in Lts place
again, in » 'commonplace', by viritue of a language Coii=
mon %6 all interested parties., This commanity of langu-
azge is affirmed by hearing the case, the affeir, and
pronouncing the judgment, It is by viritue of the pro=
nunciation of the Jjudgment, by its power, that the com-
monplace for the course nf-thiﬁgs s restored,

The judgment confirms fthe usual course of things as

bedings the common law or customary law,

Even after the furiher development of law, this kind
of legal knowledge is still prevailing with layvman as

so=called ‘pre-~scientific knowledge!

Ihe !'sgigntific outlook of law!l.

{(N.B, This parasgraph corresponds more or less to (3b}).

ITn a second stage, low is separated from its orie
ginal prachtical activiiy, end transformed From an tart?
('rﬁxv?', handwork, showing the givenuness of things)
into a scilence, din the seuse of abstrzct theoretical
knewledge;

The acts or proceedings of the wise man are abstrac-—

ted and recorded, They are abstracted into a process

of application of a general rule to similar cases, and



/9,

so Into a set of rules which have to be applied, DBy
this abstrazction, ths same rules can be applied in
other cases without being a rewcreation of an origiw
nal evidence of acitual success, They are separated
out of thelr practical context where thev belonged
as rales for the usuanl couvse of things,

An imporitant step therein is the writing down of
the proceedings or transactions of the wise man, This
makes communication of the impléed mules possible
without personal address {HUSSERL, Crisis, p. 360=361,
The rules now appear as independent 'realities?!, ex-
isting without their being intended in an actual pro-
cess which cremtes or yve-creates them, without the
process of their belang given snd the recognition of
this givenness in = custom as a ritual of thonksgiving,

Not only the set of rules as = whole, but even each
of these rules sepsra=tely is considered as independent,
as conferring ceritain rights teo the person in Ffavour
of whom they have to be applied,

The writing down of these cbstracted rules makes a
pure passive tradition possible, Thus the originally
intuitive life falls wvitim to the seductions of langu=
age (Crisis p.362). The words lose their original fore
ce : it is not zuymore by virtue of their heing expres=
sed that law is given, by this act itsell, but by virtue
of the rule which is pre=existing behind it and which
is merely apnlied in the judgment of the affair.,

This idea of pre=existing rules 'behind' = judgment
leads finally to the idea of a universal judgment oxe
isting out there, bto which all legal rules and laws
have to correspond or of which they are an expression,
These norms, finding their validity in this idea or in

some secularized form of it, as the state, exist then in-



dependent from the things to which thev can be ap-
plied, and independent from their actual applicstion
in lawsulit, in =z legal process, They are aliensted

from their being constituted in o thing as the gathe=

t

ring of the human community, Legsl proceedings have
lost their re-~creative and constitutive function and
play aserely a role 28 2 meahs of coercion in funciion
of those pre-exisiing rules,

At best, the lawsulii is considered as the soiutien
of a conflict, which cen be decided on the merits of
the cese without itracing things back to originary evi-
dences, to their being given, their being honded over
28 a gift in an intersubjective community of fellow

mer,

(13) Zranscendental recovery of, law,

In the following parsgraphs, the vhenomenological
methed will be considered as a legal process which
tries to trace bzmek law to its original evidence and
to reconstitute from thereof the legal thing in its

essentisl stracture,

() philosophical epochd (cfr. supra (3c)}).

The philesophical enoclid puts ‘out of play! =11
interpretations of law wvhich are not juridical, They
hzve to be removed to make » clarification of law
possible, Law cen never been fully understood as a
political, scociological, economical or other activity
Judged by thése criteria, but has to be understood as

a human creation Founding its own truth: law stands in

its own right,

Tts truth can never be deduced from what caused cer-

egel institutions to exist, seen as an external
Tty in the usual sense of the word, The truth of

i
& isgal institution lies in the possibiiity to trace

¥ (2



it brel to the originsl evidence of its being given
n an actual success, which is its creation, which
has to be rewcrested ond reconstituted,

This basiczlly leaves zoom for two disciplines

of law: {a) legal history or comparciive law {legal

science) as a Ffactual, ewpirical, not trenscendental

>
knowledge describing the lepsl phenomens and compam
ring and ceonnecting them,Tis legal science is however
not 'positive! din the sense of practienlly valid,

snge of valid law,

»

)
which however reculres = second, branscendental evnochd,
{(b) trenscemdental epochd {efy, suprs (&) and (35)),

The phe“ omenclogical atitlitude wants to trv the
claims,who present themselves as legel, on their evie
dence, In o concrete sult they zre presenhed by the
elaiment or plaintiff, On the other hand zre presens
ted avguments denying ithis claim, In the conecrete suit,
they are presented by the opponent or defendsnt,

Thus, there is & cervioin conflict,. Vere there no
confliict, there wzs no inverest in the clcu~, and 1%
would be iradmissible {cfr, Belgisn Code Froc,liv. art,
17 & 18). The conflict shows thet nelther the claim nor

the ceouniter~claim have apodictic svidence : their 'non-

being! is dimeginsble, There are different possibilities,

of which mnene is evident as such, The Food that there

iz = difference shows the non-identity of +the affair

znd the lack of consensus about it,

The difference asks for z new plzce vhere it can be
t with, & new standpoint, The claim is dinsufficient

=nd is brought before sn instance to try it.

s

This ovpens up different possibilities, The instance san

£
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confirm the beingesuch of things and reject the claim,

or grent it and confirm the being-different of things,
To bring the czse before an onstence is not vet a

decision or judgment sghout it, but heas already certain
consequences, It is in anpy crse the end of the self=-
righteousness of the parties concerning the things
brought up, The narities are put out of play, The Judge

ment is suspended until the evidence will hove beern

.

examined 1 the thing is now 'sub judice!, 'in depen-

)

=
e

&3

dence', 'in shbevance', Tt cannot snvmore be dealt with
without the instance before which it was brought,

This new stondpoint makes it possible for = ceriain
strangeness to show itself agesin, This breach of famie
liarity is s2lre=dy shown by the existence of = conflicth,
it shows that the idndividual cannot deal with the thing
anymore on its own, He is not independent, but dependent
on others, This becomes clear when something is him de-
nied, This gives an experiernce of strangeness of one
men to the others, They are interdevendent, belonging
to sn interdependent snd intersubjective community {efr,

R, BBHM, Festschyift p.7 £f.)}. Therefore, things have

-

to e yeplaced in a 'thing'!, a2s gathering of this come-
wmunity fo found a new consensus, a newlcommonplace! on
the ground of which a new agreement is possible and the

course of things is nrescribed 1in, The course of

things and the 'rules'? for it, who becsme indenendent
& 5 ¥

'subjective vights' ere put in thedir place mgrin, in de-

$)

pendence to 2 community, in order 1o be traced back to
their origin, This trial is ah sttempt to restove their
identity, cnd the instence of the community is medisting

this process as a tribunal,
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(14) Zng domein of traonscgndentsl being in legal things,

(1,8, this paragraph corrvesponds more or less to (6)&(7))a

By this transcendental epoché is opened up a domain
of pure being of lsw in which can be Ffound s purified
legal thing, which is given an identity by this pure
being, The domain itself, the lists within which this
pure being can be disclosed, is the process itself,
the lewsuit (fgeding')}, characterized by sn intentiom

nality. This irtentionality forms the synthesis hetween

and the beloneine together of the judicative anctivity

{ examining, judging and pronouncing) of the judicinal
body (the Judging institution or function) = as noetic,

mesningegiving activity - and the intended course of

5
H

thines of the brought up and Judged affzir = as noem

tic object ~, The identity of the legel thing ( a cer-

t=in course of things } is thus alvayvs sgiven within o

menifold of legal proceedings, namely the different

actions in a leowsuit : citation, appearsince of the nare
ties, hearing, production of supporting documents, avre
gumentation of evidence for the =zlleged facts, pleadings,
sentence, eto,,,

These legel procesedings Tind a unity as the noetic
side of the tramscendental and intersubjective ego

/hich ds formed by the court or instence = the 'thing!?

Pl

as gothering -, The judge or court sits as representae
tive of the interdependent intersubjective community,
This transcendental being is not dependent on a thing
out there, on a pre-existing law, but discloses the do-
main where law is possible in the first place, zs =n
intentional belonging together of a judge or judging
body =nd the Jjundged thing which is 2lsc the intended
course of things, This esteblishes & new relsotion he=

tween both, expressed by legal terminology and r»itual



which tries to be 'a rheitoric resconant with the thing!?
g
L2

(1. ®ATANSOW, Phen, as a rigorous scienec s T1},

This reguires the judge %o be skilled, to be a
craftsman, = 'Y&XV:VQS', an expert., The German word
for expert, 'Sachverstindiger' or 'Sachkundiger! still
expresses the belonging together of the thing (8ache)
and the ezxpert. In this belonging together, any merely
theoretical infterpretation of law hes to be retired in
order to let the thing manifest itseldl, The task of
the Jjudge dis to disclose this manifestesiion of the ine
tended thing, In thils sense he is o ! ¥ and is

phenomenology!the art of realizing the truth' (¥, MER=

LEAU~PONTY, Phén, de la verception,Avant=prpos,p. LV},

The Judge iz azlso a2 mediator, who mediates through
the legal proceedings = comsensus on which the further
course of things is dependent., This medistion is a re=-
wreatlon of the first place, where things are given for
e fiirst tdme, This re~crestion is an agein and again
expressing of the beionging—together (&, 'zusammenhbrent,
cfr, 'hiren', to listen) by hearing and pronouncing,

The written lsw is never sufficient in its selfw
contzinedness, THe thing in law does noet ask for some
place where & law is written, but reguires an ansver
onn the only place where the law is in its first place,
Otherwise ceases to be (G, 'aulfhren', cease, not-listen=
snymore-to) a thing in lawv. The re-~creation of this Ffirst
place is & re-prerenbation of the thing, =2 orce nmore pro-
gsenting it as 1 present and as & present or gift. This
gift is a limited gift, which has to be renewed each fti=-
me, Tt can be enjoyved or used, But its use is zalwayvs 1i-
mited by ite being given on the common=place of the ga-
thering of the interdevendent cémmunity, That this gift

is limited Dhecause of the life of the commonity is clege

24
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red precisely by the fact that the essence of law
becones disclosed for us at the wmoment that the en=
joyvment of = cleimed 'right' is denied by the other
on whom oune iz perily dependent.

in the ritusl of the legel proceedings, this gift
is greatefully recogunired, The process is the thonkse
giving ritual, in wvhich thingese are given back to the
whole oul of which they are handed over, the rooted
community with its traditiens {(¢fr, La, tradire, to
hend over). This giving back of things to the place

where they belong is alse their purification,

L]

Ihg temperal structure of the legal xule,

The process of law is thus a re=presentation of a

course of things ( ofr. P, AMSELEXK, Descripfion ,..,

P. 300, 0y w.) within the domain of tyenscendental
being, This domain has its internel temporality (llew
ditetions 18), This bemporality iz expressed in the
ecstasies of past, present and future, In the process
of law, the thiee ecstasies of temporality belong tHom
gether, united in one course of things,

The lawsuili recognlzes the nast as givenness and
thus as a present, Thus it males this past nresent
and re=presents it as a transcendental nast, 25 an ine

tern=l history? But it also projecis an internsl hise

ok

ory Lin the future =as 2 ifranscendental Future or inteane

ded future ccourase of things, This intended future cour=-

se of things is sisgo ree=presented : the Fuiturs is Foutie
ded on a transcendenitsl present,

Ihe representation of &z course of things is o rle,
Quly fvom the sitendpoint of the transcendental epochs

can ift beceme clear how lawv is expressed in rules, Dte

les =re revresented courses of things, re-vresented ume
foldings of things., The urnfeolding as exw=nlication, as

re-presentation &8sz rule,
e

45,
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The noesn object of = »ule thus ha

struciture following the three tenzes of temmorality,
The thing {state of affairs) in the pest tense is the
£ % J I

thing as given, the thing in the Ffutupe tense is the

thing as projected, and the thing in the present ten=-

se, which is the moment of idewntity between this ine-
o st and infinite future, is the siven thing
lentity with the projected thing, the thing as

corresponding fully te the normn, the norm z=s presen=
ted, Tn an ebsiract vision of law, there is only this
time, It iz the absiract time of law of Gerhaorit HUSSER

{ Recht und Yelt, ». 7e9(2929}}9 corresponding to the

primacy of the present temse in L, Husserl's vhilosophy

(Glf erent Tirom Heldegger's pnrimacy of the future,

= Sein und Zeit par. 6% p, 22%« and Lacan's orimacy of

the future nerfect}.
The noetle activity alsoe hes =z threefold sitruchure

afiited in the legal proceedings snd the judgment

-

recollecting a past course of things, pronouncing and

projecting or prescribing the futude legal COTIS equeTlm
ces of it,

*

Whet explaius now the primacy of the present as tronse

cendental dgense in the constitvbion of the thing 9 The

thing in the present tense is g measure or mneorm {cfr,

SBLEE, Description ... pe 402 v, ), more spocificole

Iv = gualitetive norm, by virtue of which the things

cere given thelr measure for the first time, through

which thevy acqiiire a measure =% all in their infinite
unfolding course of things, The judging activity in the

present tense is a qualitztive value judgment = i,e. =

Judgment that has only two velues: positive for confore

mity and negetive for nonwconiormity, cfr, AMSELLE, ibid,
L i

)

2.392 )= which Tizxes things in 2 certein moment of their
becoming, The transcendental legel norm is the onily mes=
sure thet gives a hold on the course of things and threre
fore aun essential instrument of the intersubjective come

munity,
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4n_example of the mezming of the legal LDhrocess din

romapn lay. (Source: J.C. van OVEY, Leerboek van

Romelns privaatrecht, Leiden 71943)

A dot of rules and practices of vomen law have
thelr origin in the legal nrocess. Some examples of
those could show somethimg more of the imporiance of

The cldest form of =z lawsuit consisted of two nerts,
The Tirst part, in iure, took plzce before the meglsm
trate of the city, The claimsnt or ‘actor', the person
who zcts, cites Rhis oppoment, 'is cum quo agitur?! or
'reus': this is the 'in ius vocatio', Tefore tHe mae
gistrate, he pronounces the legis actlo, & very Tormal,
solemn formula, If the deferndant does not res pond, the
is admitted immediztely, Ctherwise the prodeedings nass
onn bo the 1litis comtesintio, the ststement of the issue,
which will be put before snother Judge in the second
part of the process, 'apud iludicem!.

These legis actiones were only available for roman cie
tizens, i,e, the full members of +the community,

An ezxample: in the cese of 2 'reil vindicatio! or rem
verddication of & good, the thing itself was first brought
before the magistrate, 'in iws'!, This was onliy possible
for movables, but immovebles could l=zter be brought ftoo,
represented by a pert, e.gz, 2 brick for a house., Theracm
tor then pronounces the formula of rei vindicatio '"Hene
ego rem ex dure {Quiritium meam esse aio' while holding
the thing, The defendant does the same thing or 1%s claim
is rejected. Then the magistrate commands o reilesase the
thing, which is now sub iudice, saying : mittite ambo Tom,
A sacramental woger is madeé under nenalty of a certain
zmount of money due to the treasury of the city, After

this litis contestatio, the czse is forwarded to the

L7



'index' =nd tried on its evidence, Parties have to
submit evidence thet the thing is their preverty,

The best evidence for this is its being given,
If possible, the parties will trece back their pros=
perty to its being given, to the process of giving,
This could have been a donation, = purchase, or an-
cther act of that kind, which was in most cases a i
tual act,Through the re~presentatioen of that originsal
act, they could give evidence for their property.

Let's have a look to these rituesls, There were
especially ithree ways of alienz=tion of pgoods : tin
iure cessio’, "mancipatio! and 'traditioc?!, Alienstion
of preoperty could not happen without a ceriain form,
a certain ritusi, The most simple one was the '"traditio!,
which was originally not legelly protected, This formom
lism expresses th- original experience of things as a
limited gift from the gods on the one hand and as rew
lzted to the whole community of Tellow men on the other,
The meaning becomes already clearer when we see that
the two most protecied forms were mock trizals,

This dis wvery clear fer the in iure cessic, which
toock place before the magistrste himself. The thing
which was subject to aliensition was brought before him,
The purchaser prounounced the scolemm legis actio, without
menteining 2 special couse Ffor its acquisition {causa -~
adquirendi}, The seller kept silence and Ris silence
meent consent, in this case renunciation, The nagis-
trate then adjudicated ithe thing: rem addicit,

In the 'mancipatio!, the magistrate is replaced by
five witnesses and = 'libripens! helding a balance, The
purchaser (meneipio accipiens) holds the thing and rew

P

vindicates it, pronouncing the legis actio =znd =2 causa

D]

P

adguirendi, e.p. 'Hanc ego rem ex inre Guiritium meam
esse alo eague mihi esto hoc zere aeneacgue libra'!, The
seller keeps silence and thus recognizes the purchase,
The purchaser mpays by depositing the prize in the baw

lance before the witnesses,

24



e wancipetio was however only pessible for the
res mancipi, namely Itelic gstate, slaves and ‘guadrue
ples guae collo dorsave domnrid solent!, i,e. the famiw
ly=capital in a rursl soclety, The witnesses were pro-

ably in - the beginning feamily members who had to ape
prove of the alienation,

Finally, even the most simple form, the traditio,
was formal: the thing iltself had to be handed over, This
was originally only possible for the res mec mancipi,
the movables who were not res msncini, i.e, less impore
tont goods, The legal pretectlon was only granted afier

an usucapio OF one year for movables and two vears for

real goods,
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